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In The

United States Circuit Court of Appeals

For the Ninth Circuit.

No. 9234.

J. E. RILEY INVESTMENT COMPANY, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE, Respondent.

ON PETITION TO REVIEW DECISION OF THE UNITED STATES BOABD

OF TAX APPEALS.

PETITION FOR REHEARING.

Comes now the above-named petitioner, by its attor-

ney, and moves that the Court grant a rehearing herein.

The reasons for this motion are that the Supreme
Court in reversing Haggar Com/pang v. Uelvering

(January 2, 1940), stated the law to be as this petitioner

contends. A copy of the Haggar decision is attached

hereto and made a part of this petition by reference.

In the Haggar case the taxpayer filed a capital stock

tax return in August, 1933, and, under the mistaken be-

lief that it was required to state the par value of its

issued stock therein, declared the value of its capital

stock to be $120,000. Prior to the extended date for

filing capital stock tax returns, the taxpayer filed an

amended return declaring the value of its capital stock

to be $250,000. Despite the provision of the capital

stock tax statute which declares *

' the adjusted declared

value shall be the value, as declared by the coiporation

in its first return under this section {which declaration



of value cannot ha a/mended)" (italics supplied) the

Supreme Court permitted the amendment, stating

:

*' 'P^irst return' thus means a return for the first

year in which the taxpayer exercises the privilege

of fixing its capital stock value for tax purposes,
and includes a timely amended return for that

year. A timely amended return is as much a 'first

return' for the purpose of fixing the capital stock

value in contradistinction to returns for subse-

quent years, as is a single return filed by the tax-

payer for the first tax year. Glenn v. Oertel Co.,

supra; Philadelphia Brewing Company v. United

States, supra; see also, similarly construing the

phrase 'first return' under <§ 114(b) (4) of the Rev-

enue Act of 1934, 48 Stat. 680, 710; C. H. Mead
Coal Co. v. Commissioner, 106 F. (2d) 388, 390; cf.

Pacific National Co. v. Welch, 304 U. S. 191, 194.

Thus read the statute gives full effect to its ob-

vious purposes and lo the evident meaning of its

words. To construe 'first return' as meaning the

first paper filed as a return, as distinguished from

the paper containing a timely amendment, which,

when filed is commonly known as the return for

the year for which it is filed, is to defeat the pur-

poses of the statute by dissociating the phrase from

its context and from the legislative purpose in \io-

lation of the most elementary principles of statu-

tory construction."

By specifically holding that "first return" does not

mean the first paper filed, but means the return, as

amended, for the first year, the Supreme Court has an-

nounced a rule directly contrary to the holding of this

Court in the case at bar that '

' an amended return . . .

is not ordinarily thought of as a first return, but as

a report second, or subsequent, to the first".

Because of the Supreme Court rule as quoted above,

and which cites ^vith favor C. H. Mead Coal Co. v.

Commissioner, 106 F. (2d) 388, this Court should grant



this petition for rehearing, reverse the Board, and save

this petitioner the expense of applying for certiorari.

As the original brief in this case points out, the stat-

ute provides that a reasonable allowance for depletion

shall be allowed. The legislative intent in providing

percentage depletion was to liberalize the deduction.

(See Mead Coal Co., 106 F. (2d) 388, 391.) The deci-

sion of this Court in the case at bar completely denies

a deduction for depletion not only for 1934, but for all

subsequent years. This Court should construe the sec-

tion in the light of the rule announced in the Haggar
case, as follows

:

''All statutes must be construed in the light of

their purpose. A literal reading of them which
would lead to absurd results is to be avoided when
they can be given a reasonable application consis-

tent with their words and with the legislative pur-

pose."

The amended return in this case was, unquestion-

ably, ''timely" filed because filed before the return was
due for the subsequent year. If the Supreme Court

did not so think, it would not have cited with favor C.

H. Mead Coal Co. v. Commissioner, 106 P. (2d) 388,

wherein the amended return was filed, as in the case at

bar, in January, 1936.

A further reason for granting this petition is that

the opinion of this Court in the case at bar is out of

harmony with the latest pronouncements of the Su-

preme Court that taxes should be determined on the

basis of fairness and equity. This Court states

:

"A letting down of the statutory bar in the sup-

posed interest of fairness would open the way to a

host of claims for refund . . . ."



The Supreme Court in tax cases recognizes equity.

In Helvering v. Lazarus (Dec. 4, 1939), 84 L. Ed. 171,

(§ 5.717, P. H. 1939), the Court states (p. 173)

:

"In the field of taxation, administrators of the

laws and the courts are concerned with substance

and realities, and formal written documents are

not rigidly binding. Congress has specifically rec-

ognized the equitable nature of proceedings before

the Board of Tax Appeals by requiring the Board
to act * in accordance with the rules of evidence ap-

plicable in courts of equity of the District of Co-

lumbia' ". (Italics supplied.)

CONCLUSION.

Because the decision of this Court in the case at bar

is out of harmony with the law as announced by the

Supreme Court, this petition should be granted, the

opinion recalled, and the Board of Tax Appeals re-

versed.

Robert Ash,

Attorney for Petitioner.

January 3, 1940.

Robert Ash states that he prepared the foregoing

petition ; that in his judgment it is well taken, and it is

not interposed for delay.

Robert Ash.
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Guy T. Helvering, Commissioner of

Internal Revenue.
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[January 2, 1940.]

Mr. Justice ,Stone delivered the opinion of the Court.

Decision in this case turns on the question whether a capital stock

tax return filed pursuant to § 215 of the National Industrial Re-

covery Act of 1933, 48 Stat. 195, 207, may be amended within the

time fixed for filing the return.

Sections 215 and 216 of the National Industrial Recovery Act

impose interrelated taxes on domestic corporations, namely an

annual capital stock tax and an annual tax on profits in excess of

12% per cent of the capital stock, calculated on the basis of the

value of the capital stock as fixed by the corporation 's return for the

first year in which the tax is imposed.

I

Section 215(a) imposes on domestic corporations an annual tax

Iwith respect to carrying on or doing business for any part of the

taxable year at the rate of "$1 for each $1,000 of the adjusted de-

clared value of its capital stock." Section 215(f) provides that

i"Por the first year ending June 30 in respect of which a tax is im-

posed by this section upon any corporation, the adjusted declared

yalue shall be the value, as declared by the corporation in its first

"eturn under this section (which declaration of value cannot be

imended), as of the close of its last income-tax taxable year ending

t or prior to the close of the year for which the tax is imposed by

his section. . . . For any subsequent year ending June 30, the

djusted declared value in the case of a domestic corporation shall

e the original declared value" as changed by certain prescribed

apital adjustments occasioned by increases and decreases of capi-

al occurring after "the date as of which the original declared

alue was declared." Section 216(a) imposes an annual tax upon
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so much of the net income of a corporation taxable under § 215(a) i^

as is in excess of 12^^ per cent of the "adjusted declared value of
!j

its capital stock . . . as of the close of the preceding income- 1

1

tax taxable year (or as of the date of organization if it had no pre-
i

ceding income-tax taxable year) . . . ." i;

It will be observed that by § 215(a) and (f) the declared value of li

capital stock which is made the basis of computation of both taxes 1

1

is not required to conform either to the actual or to the nominal cap- <

j

ital of the taxpaying corporation ; and that the declared value for \':

the first taxable year, with the addition or subtraction of specified i

;

items of subsequent capital gains or losses is made the basis of 1

1

the computation of both taxes in later years. The taxpayer is thus '

;

left free to declare any value of capital stock for its first taxable 'j

year which it may elect, but since the declared value for the first I"

year is a controlling factor for the computation of taxes for later

years, the statute provides that the declaration once made cannot ii

be amended. Because of the method of computation, increase or de- li

crease in the declared value of capital, and of the corresponding tax,

produces, as the case may be, a decrease or an increase in the tax on

excess profits.

In August, 1933, petitioner, a Texas corporation, mistakenly be-

lieving that it was required to state the par value of its issued

capital stock in its tax return, filed a timely return for the

year ending June 30, 1933, declaring the value of its entire

capital stock to be $120,000 and paid the tax of $120. The date

for filing returns for that year having been extended to September

29, 1933, T. D. 4368, 4386, petitioner before that date filed an

amended return, declaring the value of its capital stock to be $250,-

000. On March 15, 1934, petitioner filed its income and excess

profits tax return for the calendar year 1933. The Commissioner,

having refused to accept the amended capital stock return, gave

notice of a deficiency in the excess profits tax calculated upon thf

basis of the capital stock value of $120,000 as declared in peti

'

tioner's original return.

The Board of Tax Appeals determined that petitioner's cap

ital stock and excess profits tax should be computed on thf

basis of $120,000 capital stock value as originally stated in

stead of $250,000 stock value declared in its amended return

found a deficiency, and entered its order accordingly. 3^

B. T. A. 141. The Circuit Court of Appeals for the Fiftli

Circuit affirmed, holding that § 215(f) by its terms precluder
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any amendment of the tax return for the first year even

though made within the time allowed for filing the return. 104

F. (2d) 24. We granted certiorari October 9, 1939, to resolve a

conflict of the decision below with that of the Court of Appeals for

the Sixth Circuit in Glenn v. Oertel Co., 97 F. (2d) 495, and that of

the Court of Claims in Philadelphia Brewing Company v. United

States, 27 Fed. Supp. 583.

The Commissioner founds his argument in support of the decision

below upon a literal reading of the introductory sentence of

§ 215(f) already quoted, which, he argues, precludes even a timely

amendment of the tax return for the first year, and upon the admin-

istrative and Congressional interpretation of the statute. He insists

that the phrase "first return" in the clause "declared value shall

be the value as declared by the corporation in its fii'st return under

this section (which declaration of value cannot be amended)",

means the first paper filed by the taxpayer as a return, and that

these words plainly forbid any amendment of the declared value

of the capital stock, even though made within the time allowed for

filing the return.

In making these contentions the Commissioner concedes that the

amount of the declared value of capital fixed for the first year is a

matter of indifference to the Government since the statute leaves the

(taxpayer free to declare any amount which its fancy may choose

imd that for any reduction in capital stock tax effected by the decla-

ation of a low value of the capital stock there is an accompanying

1 increase in excess profits taxes. He concedes that if petitioner had

[iled but a single return on the date of filing the amended return,

!;tating the value of the capital stock as $250,000 instead of $120,-

•00, the Government would have been concluded by the taxpayer's

leclaration and that it has long been the practice of the department,

ti the cases of other types of tax to accept an amended return, filed

vithin the period allowed for filing returns, as the return of the tax-

layer for the taxable year. He concedes also, as he logically must,

hat the argument leads to the conclusion that a mistake in the dec-

I ration of value whether of law or of fact, however serious and

reusable, cannot be corrected by a timely amendment of the return.

All statutes must be construed in the light of their purpose. A
teral reading of them which would lead to absurd results is to be

voided when they can be given a reasonable application consistent

ith their words and with the legislative purpose. Hawaii v. Man-
ichi, 190 U. S. 197; United States v. Katz, 271 IT. S. 354; Sorrells
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V. United States, 287 U. S. 435, 446 ; Burnet v. Guggenheim, 288
j

U. S. 280, 285 ; Armstrong Co. v. Nu-Enamel Corp., 305 U. S.
j

315, 332-3. Here the purpose of the statute is unmistakable. It

!

IS to allow the taxpayer to fix for itself the amount of the taxable I

base for purposes of computation of the capital stock tax, but with I

the proviso that the amount thus fixed for the first taxable year shall 'j

be accepted, with only such changes as the statute prescribes for the ij

purpose of computing the capital stock and excess profits taxes in ji

later years. Congress thus avoided the necessity of prescribing a

'

formula for arriving at the actual value of capital for the purpose';

of computing excess profits taxes, which had been found produc-li

tive of much litigation under earlier taxing acts, see Sen. Rep. 52, ii

69th Cong., 1st Sess., pp. 11-12; cf. Ray Consolidated Copper Co.*\

V. United States, 268 U. S. 373, 376. At the same time it guarded I

!

against loss of revenue to the Government through understatements']

of capital, by providing for an increase in excess profits tax under i

§ 216 ensuing from such understatements.

It is plain that none of these purposes would have been thwarted

and no interest of the Government would have been harmed had
|

the Commissioner, in conformity to established departmental prac-

tice, accepted the petitioner's amended declaration. It is equally

plain that by its rejection petitioner has been denied an opportunity

to make a declaration of capital stock value which it was the obvious

purpose of the statute to give, and that denial is for no other reason

than that the declaration appeared in an amended instead of an un-

amended return. We think that the words of the statute, fairly

read in the light of the purpose, disclosed by its own terms, require

no such harsh and incongruous result.

Section 215 nowhere mentions amendment of returns or amended

returns. It speaks of "declared value" for the first tax year anc

provides that the "declaration of value" cannot be amended. Th-

"declaration of value" is that of the corporation in its "first re

turn under this section". The "first return" as the context show

is the return for the first tax year of the taxpayer and the chai

acterization of the return as "first" is obviously used to distir

guish the return made for the first year from the return "for an;

subsequent year" in which the "adjusted declared value" is re

quired by the same section to conform to a formula based on th'

"declared value" for the first year and which, for that reasor

"cannot be amended".
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"First return" thus means a return for the first year in which

the taxpayer exercises the privilege of fixing its capital stock value

for tax purposes, and includes a timely amended return for that

year. A timely amended return is as much a "first return" for the

purpose of fixing the capital stock value in contradistinction to re-

turns for subsequent years, as is a single return filed by the tax-

,payer for the first tax year. Glenn v. Oeriel Co., supra; Philadel-

phia Brewing Company v. United States, supra; see also, similar]}'

construing the phrase "first return" under § 114(b) (4) of the Rev-

nue Act of 1934, 48 Stat. 680, 710 ; C. II. Mead Coal Co. v. Com-

nissioner, 106 F. (2d) 388, 390; cf. Pacific National Co. v. Welch,

m U. S. 191, 194. Thus read the statute gives full efiiect to its

)bvious purposes and to the evident meaning of its words. To con-

^^true "first return" as meaning the first paper filed as a return, as

jlistinguished from the paper containing a timely amendment,

jvhich, when filed is commonlj'- known as the return for the year

|"or which it is filed, is to defeat the purposes of the statute by dis-

ociating the phrase from its context and from the legislative pur-

ose in violation of the most elementary principles of statutory con-

traction.

Article 24 of Treasury Regulations 64 (1933 ed.), under § 215(f)

f the National Industrial Recovery Act, in force when the peti-

jioner filed its amended return, did not call for any different con-

jtruction from that which we have indicated is the correct one. The
rticle made no mention of the "first return". It pointed out

^rely that the original declared value would be the basis of the

IX for the first and later years, and stated
'

' This value once hav-

ig been declared may not subsequently be changed either by the

'rporation or by the commissioner." This evidently refers to

^ parenthetical clause of § 215(f) "which declaration cannot be

lended" which phrase concededly does not preclude an effective

(^laration of value in a timely amended return.^

Sections 215 and 216 of the National Industrial Recovery Act

^re reenaeted as §§ 701 and 702 of the 1934 Revenue Act, 48 Stat.

0, 769, 770. That act, § 703, amended the National Industrial

The Government concedes in its brief that the parenthetical clause "which
< laration cannot be amended" continued in the capital stock tax section,

i )1, of the 1938 Eevenue Act, 52 Stat. 447, 565, does not preclude an effective

!
<- laration of value in a timely amended return for the first tax year. If the

, l|-ase "first return" in $ 215(f) had that effect, then the parenthetical phrase
Cjeededly prohibiting amendments in tax returns of later years would have
^n superfluous.

i: 1
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Recovery Act so as to provide that the capital stock tax and excess
|

profits tax imposed by §§ 215 and 216 of the act last mentioned i

should not apply respectively to any taxpayer in any year

;

except the years ending June 30, 1933 and June 30, 1934. The
j

amended Regulations 64 (1934 ed.), relating to §§701 and 702 j

of the Revenue Act of 1934, are prefaced with the statement "Itj

must constantly be borne in mind that these regulations relate only
j

to the tax imposed by § 701 of the Revenue Act of 1934. With re^
j^

spect to the tax imposed by § 215 of the National Industrial Re- '3

covery Act consult Regulations 64, edition of 1933". This warn-;-

ing was repeated in Regulations 64, 1936 edition, under the corre- jj

sponding §§ 105 and 106 of the 1935 Revenue Act, 49 Stat. 1014^
jj

1017-1019.
jj

Since the regulations under the Revenue Acts for 1934 and 1935.

(

are thus made inapplicable to the taxpayer's stock return under thej^

National Industrial Recoveiy Act for the year ending June 30,:',"'

1933, they are without force for present purposes except as they arejil

persuasive commentaries on the meaning of the language of § 215(f)

of the National Industrial Recovery Act which was carried forward

into later revenue acts. Article 41(d) of Treasury Regulations 64,

published under the 1934 Act, declared that "First return means

the first capital stock tax return filed by a corporation for its first

taxable year", a definition which was continued in Article 44 of

Regulations 64 (1936 ed.), under the corresponding §105 of the

Revenue Act of 1935. Article 44 of the latter regulation for the

first time informed taxpayers that an effective declaration of value

for the first tax year could not be made in a timely amended re-

turn, saying, "A subsequent return declaring a different value, ever

though filed before the expiration of the prescribed period, is there

fore not acceptable under the statute."

On the argument the Commissioner admitted that this ruliiv

served no administrative or governmental convenience or purpcs

apart from compliance with the supposed command of the statutt

There is thus a complete absence of those reasons which ordinaril

lead courts to give persuasive force to an administrative con

struction and which justify their acceptance of it in prefei

ence to their own. The regulations have not been consistent i

their interpretation of the statute and do not embody the result

of any specialized departmental knowledge or experience. Ci

Brewster v. Gage, 280 U. S. 327, 336 ; Sanfard v. Commissioner o
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i Internal Revenue, No. 34, October term, 1939, decided November
' 6, 1939. No one, not even the Government, will be prejudiced by its

i rejection, and as we have said the coniitruction flies in the face of

' the purposes of the statute and the plain meaning of its words. Ju-
' dicial obeisance to administrative action cannot be pressed so far.

It is said that Congress, by the change of the language of the capi-

ital stock provisions adopted in the 1938 Revenue Act has attributed

to the earlier statute the same meaning as that ascribed to it by the

administrative construction. It is familiar doctrine that Congress,

by reenacting a section of the Revenue Act without change, ap-

proves and adopts a consistent administrative construction of it.

But here the argument is that by amendment of the statute, which

would preclude such a construction in the future. Congress has also

;ieclared that the departmental construction was that intended by

\he earlier Congress which enacted the statute.

' Section 601 of the 1938 Act, 52 Stat. 447, 565, in addition to other

i',hanges in the capital stock and excess profits tax provisions, pre-

cribed that the "adjusted declared value" should be determined

vith respect to three year periods, beginning with the year ending

une 30, 1938, and denominated the first year of each period a "dec-

iration year." Section 601(f) (2) provided that the declared capi-

il stock value for purposes of the tax shall be the value as declared

y the corporation "in its return for such declaration year (which

eclaration of value cannot be amended) ". Since, under the new
'gislation, the return for the declaration year for each three-year

eriod and not that for the first tax year of the taxpayer is control-

ng, there was no occasion for repeating the phrases "first year"

id
'

' first return '

' which had appeared in the earlier legislation and

;e new section dropped from the statute the words which had given

se to the earlier administrative construction. This was pointed

it by the house committee report recommending the amendment,"

-"The new section also alleviates the rigid provision of section 105(f) of

1935 act that the valuation shall be as declared by the corporation in its

rst' return. Errors of calculation or other errors sometimes occur in first

1 urns, and denial of all opportunity for correction appears unduly restrictive.

- cordingly, the word 'first' as it appears the second time in section 105(f)
< the 1935 act, as amended, is eliminated from the corresponding language
;pearing in subsection (f) (2) of the new section. This will serve to give a
< poration the right, so long as it acts within the time allowed for filing its

1 irn (including the last day of any extension period) for the year for which

<ieclaration of value is required, to file subsequent returns for that year

S'wing a different valuation, the valuation shown by the last timely return

tug binding." H. Kept. 1860, Committee on Ways and Means, 75th Cong.,

3. Sess., p. 62.
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stating that the change would serve to permit the taxpayer to

amend its declaration by timely amendment of the return for the

declaration year and adding, "denial of all opportunity for cor-

rection appears unduly restrictive.
'

'

It must be assumed that Congress was aware through its com-

mittees of the change in the regulations which in 1936 had construed

the statute as precluding an effective declaration in a timely

amended return, and of the litigation then pending in this ca«e

and in Glenn v. Oertel, supra, in which the departmental construc-

tion had been challenged as "unduly restrictive." In the face ot

the legislative expression of dissatisfaction with the earlier statute

as construed, Congressional purpose to declare that such was the in-

tended meaning is not to be inferred merely from the fact that the

amendment providing for the future said nothing as to the past.i»:

If we are to draw inferences it would seem as probable that Congress! I

was content to leave the problems of the past to be solved by thej'-

courts where they were then pending, rather than to preclude their

'

solution there. Action so ambiguous in its implications as to the

past is wanting in that certainty and evident purpose which would

justify its acceptance as a legislative declaration of what an earlier

Congress had intended rather than an effort to make clear that

which had been rendered dubious by unwarranted administrative

construction. Cf . Jordan v. Roche, 228 U. S. 436, 445 ; Helvering v

New York Trust Co., 292 U. S. 455; Nohle v. Oklahoma City, 297

U. S. 481, 492. Retroactive declarations of legislative intent, preju

dicial to those who have acted under an earlier statute whose con

struction seems clear, it would seem, ought not to be implied men

than the legislative intention to give retroactive operation to i

new statute. See Hassett v. Welch, 303 U. S. 303, 314 and case

cited; cf. Nohle v. Oklahoma City, supra.

Reversed.


